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HIV Transmission, the law, and public health 

 

Queensland Positive People (QPP) represents all people living with and affected by HIV in Queensland. QPP is an 

inclusive organisation that aims to support all people living with HIV to understand their personal rights and legal 

responsibilities.  Over the past three decades, the HIV-positive community in Queensland has created awareness and 

played a crucial leadership role in HIV prevention and education across the state.   

QPP supports HIV prevention strategies being driven by an evidence-based, best practice model of public health 

interventions. These are based on the principal goals of:  

1. Encouraging a shared responsibility for the complex factors that surround behaviours associated with 

transmitting or contracting HIV.  

2. Supporting PLHIV to prevent HIV transmission, including how to discuss the facts about protecting sexual 

partners from contracting HIV.  

3. Reducing misconceptions of HIV that contribute to stigma, including the need to increase community 

awareness of the advances that have led to HIV now being considered a chronic, manageable condition – not 

a death sentence. 

4. Respecting human rights and improving access to social support, treatment, prevention and health services. 

 

What is the law in Queensland? 

In Queensland, there are no HIV specific laws regarding transmission.  However, there are specific legal 

responsibilities regarding HIV because it is defined as a controlled notifiable condition (s63) under Queensland’s 

Public Health Act (2005): 

1. An HIV-negative person has a responsibility under s66(1b) to “take all reasonable precautions to avoid 

contracting or being infected with the condition”. 

2. An HIV-positive person has a responsibility under s143 not to “recklessly” transmit OR place someone else at 

risk of contracting the controlled notifiable condition.    

An individual does not have to disclose their HIV status if they use condoms and water-based lubricant during sex 

because it has been proven to be an effective prevention strategy – especially if a person is on HIV treatment with 

controlled and suppressed virus.   

It is common for an HIV-positive person to have an HIV-negative partner, and QPP community workers and clinicians 

often assist partners to discuss safe sex strategies.  It is critical to acknowledge and address stigma so intimate 

partners can feel safe to choose if it is the right time to discuss their HIV status. 

What are the risks of criminalising HIV transmission? 

Criminalising transmission contradicts the most essential prevention message: every person has a responsibility to 

take all reasonable precautions to avoid contracting an STI or HIV.  The prosecution of HIV transmission attracts 

negative media and community attention that unfortunately: 

 misrepresents HIV as a death sentence 

 increases the fear of being known as HIV positive 

 discourages voluntary HIV testing for fear of prosecution and/or stigma 

 discourages PLHIV from engaging with health & social services 

 impedes the environment necessary to enable HIV disclosure  

 jeopardises education, counselling & treatment initiatives that facilitate new scientific advances being 

introduced and integrated into communities  

The prosecution of individuals for the transmission of HIV will contribute to an environment of fear and confusion 

among people living with HIV, and those at risk of HIV.  It can discourage people from disclosing their status to sexual 
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partners, and also discourage those at risk of HIV from accessing testing and care.  These outcomes will undermine 

prevention efforts and actually increase the risk of further HIV transmission.     

The 2012 United Nations Global Commission on HIV & the Law concluded that any laws criminalising HIV 

transmission, exposure or non-disclosure of HIV status are counterproductive and should be repealed; laws should 

facilitate and enable effective responses to HIV prevention, care and treatment services.   

Why is HIV transmission criminalised? 

Stigma, fear and discriminatory perceptions of HIV influence the decision to proceed with criminal charges – a 

statement clearly evidenced by a lack of criminal prosecution or media attention regarding the transmission of other 

controlled notifiable conditions, such as Syphilis or Hepatitis.   

To illustrate the influence of such negative perceptions: while a conviction for HIV transmission under the Public 

Health Act (2005) carries a maximum sentence of 2 years, criminal charges are often laid under the Criminal Code 

(1899) that can impose a maximum sentence of life imprisonment.   

When an individual is diagnosed HIV-positive, a common reaction during that period is to reflect on how they acquired 

HIV.  Some people might believe that another person is responsible, but rarely are true intentional transmissions 

linked to consenting sexual behaviour.  Some people may also still consider HIV as a death sentence, when in fact 

HIV is now considered a chronic manageable condition and the majority of people living with HIV will reach a 

normal life expectancy if they: a) are diagnosed early; and b) have affordable access and support to take HIV 

treatment as prescribed by their doctor.   

Rather than focussing on the very rare allegations of intentional transmission, media attention should encourage 

testing and report on Australian epidemiology indicating that the average time a person may be living with HIV prior to 

diagnosis is 4.6 years.  Many people that have been diagnosed HIV positive are now leaders in HIV prevention, but 

unfortunately perpetuating fear and negative stereotypes of HIV will decrease the likelihood of testing and prevention. 

Why is a Public Health approach preferable?   

Public health frameworks are intended to prioritise education, management, and the engagement of affected 

communities over punitive legal sanctions; public health interventions seek to effect change in risk-taking behaviour 

among those who have difficulty taking appropriate precautions to prevent the transmission of HIV.   

These interventions acknowledge the complex factors unique to each case, such as power imbalances, impairment, 

discrimination or other social determinants of health that may confuse or limit an individual’s ability to prevent 

transmission.   

In Queensland, the Queensland Department of Health’s HIV Public Health Team is responsible for investigating 

allegations, providing supportive public health interventions, and if appropriate educating a complainant about 

transmission if they are making an unreasonable allegation about risk behaviour.  It is Protocol (s5.2.3) for Hospital 

and Health Services clinicians to refer concerns regarding “reckless” HIV exposure risks to this team for investigation, 

not the police; in s5.2.3 police are also encouraged to refer allegations to public health authorities for assessment. 

Unlike incarceration, public health interventions can provide supportive education and referrals to HIV support groups, 

social workers, counsellors, mental health practitioners, drug/alcohol services or other social support services as 

required to enable a person’s capacity to prevent the transmission of HIV.  These interventions are done in a 

confidential and supportive environment that is separate from the criminal justice system, and likely to be much less 

damaging to both the ‘accused’ and the person making the allegation. 

All of us together – regardless of HIV status – can each play a vital role in reducing stigma and taking personal 

responsibility, as public health strategies seek to shift Australia’s response to HIV and eliminate transmission of HIV 

across the population. 
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